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ENVIRONMENTAL PROTECTION AMENDMENT (VALIDATION) BILL 2014 
Committee 

The Deputy Chair of Committees (Hon Simon O’Brien) in the chair; Hon Helen Morton (Minister for Mental 
Health) in charge of the bill. 

Clause 1: Short title — 
Hon ROBIN CHAPPLE: I want to clarify a few points about comments the minister made in her reply to the 
second reading debate. This is a review of the validity of environmental approvals potentially affected by 
a conflict of interest, as documented by the government, and it identifies 25 projects. I note that on a number of 
occasions the minister has said there is only one declaration of a conflict of interest that has caused the invalidity 
of that proposal. I will deal with one project in particular—the Jimblebar iron ore project. I note, however, that in 
the other list with which we were provided, in addition to the 25 projects previously tabled, are a couple of 
projects for which more than one person has declared an interest. I refer to the Yeelirrie uranium project of BHP 
Billiton in which both Dr Chris Whitaker and Mr Denis Glennon declared an interest. What are the criteria that 
determined the 25 projects apropos any of these other ones that were provided in the extra list from the 
government preceding the commencement of this legislation? 

Hon HELEN MORTON: The criteria for the projects that fell within the list of 25 included that they are subject 
to legal professional privilege, and we cannot go into any more detail. However, in 29 of the 40 projects given in 
addition to that list, EPA members acted in accordance with the EP act. After having considered legal advice, the 
government did not consider the remaining 11 projects to be at risk. It would not be appropriate to provide any 
further details on the government’s legal advice on those 11 projects as it is necessary to protect legal 
professional privilege. 

Hon ROBIN CHAPPLE: I am concerned that we are being asked to accept information on the basis of 
a decision to which we are not privy that has been made by some party or parties, and we are expected to just 
accept that there is some difference in these projects. Obviously, the minister has indicated there is some reason 
for not disclosing that, but I do not think that we in Parliament should not be availed of that information. We are 
making deliberations on the 25 bodies that have been determined to fall under those criteria and those that do 
not. On the face of it, there seem to be projects in the list of 25 in which only one interest has been declared and 
projects in the list of 40 in which two declarations of interest were declared by different people. One would have 
thought that the majority of projects in the list of 25 would have two declarations of interest, but a few have one, 
while projects in the list of 40 have two declarations of interest. Now the minister is telling us, to a large degree, 
to trust her. I do trust the minister, but I do not think that is a fair enough answer in this place. 

Hon HELEN MORTON: First of all, if the honourable member is not comfortable with the fullness of what 
I am about to say, all the minutes are on the public record and there is nothing stopping the member from getting 
his own legal professional advice if that is what he wants to do. The validation bill applies to all projects and not 
only the 25 for which we have assessed that there is potentially a risk. It applies to everything; it picks up every 
decision that falls within the list of matters that we wanted to cover. The work that has been done by the 
State Solicitor’s Office has been peer-reviewed by David Bennett, QC, and Andrew Tokley, SC. It is not as 
though we have simply accepted the State Solicitor’s advice and not done any further work on it. That is work 
that has been done. It has been peer reviewed, and if that is not sufficient for the member, he can get additional 
advice for himself, if he wants. Proposed section 135 identifies all the matters that are of consideration in this. 

Hon ROBIN CHAPPLE: That identifies the issue. We are saying that, into the future, some of these 40 matters 
and/or any other decision that might have been made before 19 August may or may not be covered by this 
legislation. We are saying that many more may potentially be found in the future beyond the 25, and this 
legislation covers any of those that may be challenged into the future. 

Hon HELEN MORTON: I am not sure what the member means by “into the future”. No further scrutiny of 
those decisions on these grounds is taking place within the government. This legislation will validate that. It is 
not required to scrutinise any more of that because the processes that we have undertaken to date have been so 
comprehensive. The list of the 25 projects that has been provided by the government has identified those that are 
considered to have a not insignificant risk if challenged. Many projects beyond the list of 25 were conducted 
prior to 19 August but—this is information provided in the second reading speech—our review has not identified 
a risk with those projects in the same way that these 25 have. We are confident of having captured the projects 
for which there was a not insignificant risk, but as we cannot be certain, given that period from when the total 
projects were reviewed, the bill seeks to cover any decision prior to 19 August 2013 that falls within the 
definition of the relevant decisions covered by the bill. Once this bill passes, the issues we are covering in this 
amendment will be covered. 
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Hon STEPHEN DAWSON: Following on from that, with this legislation, are we signing off on or dealing with 
those 25 projects alone? If one of the projects on a different list raises its head and further advice comes forward 
to say that there is a risk, could we potentially be dealing with those projects too? 

Hon HELEN MORTON: Again, we are not dealing only with the 25 on that list; we are dealing with all the 
decisions. I cannot remember because I do not have my second reading speech with me, but I listed the number 
of decisions—there were over 1 000—in that entire process. We are talking about all of those, so it is not just the 
25 projects; it is more than that. Given the comprehensiveness of the review that has been undertaken, the 
government is confident that it has identified those projects in which there is a not insignificant risk. That 
confidence is such that we are confident of putting forward the legislation in the way that we have and providing 
the information that we have around those 25 that have been identified. 

Hon STEPHEN DAWSON: I wish I shared the same level of confidence that the minister has about the projects 
that are affected by this bill, either now or in the future. We know from the minister’s second reading speech that 
the document titled “Environmental Protection Amendment (Validation) Bill 2014: List of 25 projects 
identified” exists, because in her speech the minister said that the list had been identified and that it would be 
tabled at the conclusion of her speech. The minister tabled that list at the conclusion of her speech. What status 
does the list titled “Declarations of interest in EPA assessments—July 2002 to 19 August 2013”, which is 
additional to the list of 25 projects, have in this place? I have a copy thanks to Hon Robin Chapple, who was 
given a copy, but has that document been tabled in this place? Would the minister, for the benefit of members 
involved in this debate, table that document so that we can talk about it and understand its status? 

Hon HELEN MORTON: I understand that Hon Robin Chapple got that information through direct 
correspondence. 

Hon Robin Chapple: By way of interjection, I had a briefing, and I asked whether further information could be 
provided. 

Hon HELEN MORTON: We provided that to Hon Robin Chapple in correspondence. 

Hon Robin Chapple: Yes; it just came by an email. 

Hon HELEN MORTON: That is right. It is publicly available. When I say it is publicly available, I mean that 
there is nothing secret about it. I am very happy to table it; there are no problems at all. 

The DEPUTY CHAIR (Hon Simon O’Brien): Can the minister identify the document she is seeking to table? 

Hon HELEN MORTON: Thank you, Mr Deputy Chair. This is the “Declarations of interest in EPA 
assessments—July 2002 to 19 August 2013”, and they are additional to the 25 projects previously tabled. 

The DEPUTY CHAIR: That document is tabled. I am sure the chamber staff will set about making copies for 
interested members, which will be available shortly. 

[See paper 2184.] 

Hon STEPHEN DAWSON: I thank the minister for tabling that document. It is important to have it on the 
public record and for it to be available to members in this place, if they are seeking to make a contribution to the 
debate. I also think it is important because, as I said earlier, I wish I had the same level of confidence that the 
minister has about the fact that only 25 projects have significant risks.  

Hon Helen Morton: I said “not insignificant risks” and not “significant risks”. I make that absolute clarification 
with you.  

Hon STEPHEN DAWSON: I accept that by way of interjection; thank you, minister. We have that list of 
25 projects, and now we have a list with an additional 40 projects. Are there any other projects or lists floating 
around that we should know about, so that we can consider them during this debate? I make that point because 
perhaps it was my naivety when I was briefed on this bill that I did not ask whether other lists were floating 
around, but certainly no other lists were shared with me. I now ask whether any other lists are floating around 
that should be brought to our attention so that we can consider them in this debate?  

Hon HELEN MORTON: I will try to get this information absolutely clear. I start by saying that these are the 
only two lists related to this legislation. Everything that anybody else has got that is in any way related to this 
legislation is contained within these two lists that total 65 projects—25 plus 40. We have already determined that 
there was some interest around the potential risks in the original list of 25. Declarations of conflict of interest 
were made in 63 of the 65, and two other assessments were identified when members failed to declare an 
interest.  

Hon Robin Chapple: Are those two identified?  
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Hon HELEN MORTON: Those two are identified; one is Marillana Creek, (Yandi) life of mine proposal, and 
the other is Wheelarra Hill iron ore mine extension. I do not want to confuse the situation by this comment, but 
I will make it because Hon Robin Chapple will probably want to make it. The projects contained in the list 
provided as a response to a question on notice in 2012 are all captured in the 65 projects. These are the only 
two lists that members need to be concerned about in this legislation.  

Hon ROBIN CHAPPLE: We have the original list of 25 and we have Whitaker, Glennon, Vogel and 
Lukatelich. I do not see anywhere that Elizabeth Carr is included in those lists, yet we know she stood aside 
during the Browse debate because she was formerly with the Department of State Development. Most of these 
projects, Marillana Creek, Macedon gas, Jimblebar iron, Hope Downs and Marandoo would have been matters 
dealt with by the Department of State Development. Did Elizabeth Carr stand aside or declare an interest in any 
of these 25 projects?  

Hon HELEN MORTON: The conclusion the member is trying to draw is that because she worked at the 
Department of State Development somehow or other she would have a conflict of interest for anything that is 
related to the department, but her role at the Department of State Development was around the Browse project. 
She identified that as a potential conflict of interest and stepped aside, and because Browse is not covered under 
this legislation, her name will not come up as having a potential conflict of interest.  

Hon ROBIN CHAPPLE: Following on from that, I assume that we are not aware whether she did or did not 
declare an interest or stand aside on any of these projects.  

Hon HELEN MORTON: There was no declared interest in any other project.  

Hon ROBIN CHAPPLE: I now turn to the second list of 40 projects. Did Elizabeth Carr declare an interest in 
any of these projects or stand aside in any of those?  

Hon HELEN MORTON: No.  

Hon ROBIN CHAPPLE: Let us look at the Yeelirrie uranium project. That seems very interesting because the 
Department of State Development had a lot to do with Yeelirrie’s development. It is also something that 
Dr Chris Whitaker declared an interest in twice and Denis Glennon declared an interest once—I hope I have got 
it right, because they are both doctors. The list presented to me, “Declarations of Interest in EPA Assessments—
July 2002 to 19 August 2013”, for the Yeelirrie project shows that Denis Glennon declared an interest only once, 
yet in correspondence of 2012 he declared an interest twice. Can we clarify why there is that discrepancy? 

Hon HELEN MORTON: The point I make about the 2012 information that the member has is that it is 
accepted that the list provided by the Minister for Environment in September 2012 showed only Dr Whitaker as 
declaring a conflict of interest for BHP’s proposed Yeelirrie uranium project. The further review of conflicts of 
interest undertaken in consideration of this legislation identified that Mr Glennon also declared an interest for the 
project on 13 May 2010. Therefore, this is correctly recorded on the list of the 40 projects provided to the 
member last week. I think that covers the issue. 

Hon ROBIN CHAPPLE: Let us go back to the Yeelirrie project again. Because that project has been roundly 
promoted by the Department of State Development and the government, we are not aware whether 
Elizabeth Carr declared an interest in it, or is the minister saying she did not? 

Hon HELEN MORTON: That is correct; she did not declare. 

Hon LYNN MacLAREN: I have a query, if we can move onto another issue other than the lists, which is more 
related to the minister’s second reading speech, which indicated that the concerns we are trying to address are 
merely procedural or of a technical nature. I want to query that because I have in front of me some of the points 
from Chief Justice Martin’s decision. Has the minister read the Chief Justice’s decision of 19 August 2013? Can 
I query the minister about some of the statements in that decision? 

Hon HELEN MORTON: The member can ask some questions about it. Obviously, I will take advice on 
everything I provide the member with in my answer. All the matters that came up as a result of that decision 
relate to proposed section 135, “Grounds for invalidity”. 

Hon LYNN MacLAREN: This relates somewhat to the amendment concerning other decisions because of their 
environmental grounds and right now we are talking about conflict of interest. I can hear the government trying 
to focus our attention on the conflict of interest and the decisions made by boards that had declared conflicts of 
interest. However, it appears to me from reading the Chief Justice’s judgement that we cannot separate from the 
matter before us the content of those decisions—the fact that environmental factors were involved. I might just 
give an example of what I mean. Concerning the one particular decision that brought to light the problem we are 
trying to deal with, which was the Browse LNG precinct proposal, Chief Justice Martin said about that meeting 
on 7 July 2011 — 
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The minutes of that meeting record discussion with respect to the ‘key environmental factors and offsets 
related to the assessment of the Browse LNG Precinct as a strategic proposal’. The minutes record that 
the EPA decided to endorse a preliminary list of key factors provided to the meeting, subject to the 
incorporation of comments by members. 

The Chief Justice also said — 

I digress to observe that the identification of the key environmental factors to be addressed in the course 
of the assessment of the Proposal is a matter of great significance. 

The fact that these board members decided which environmental factors they would look at is of significance in 
the decision that the EPA decision was invalid. Because board members had conflicts of interest and because 
they were choosing which environmental factors would be looked at and assessed, the decision was invalid. The 
fact that it was a conflict of interest of some pecuniary nature and that the final decision might impact the 
financial interests of these individuals was not separated out. It was the fact that their very influence in deciding 
what the board considered in its decision-making that made the final decision invalid. 

If what Chief Justice Martin said in his decision—I have several points before me—points to the significance of 
the environmental factors that were assessed and why they are a key matter for us to be considering right now, 
can we really accept the minister’s response to the second reading debate that we can look only at conflict of 
interest? It appears to me that there is some discordance—that is putting it very obliquely in order to be 
incredibly polite about this—with the Chief Justice’s decision and what we are being told is the significance of 
this legislation. That points to exactly why we are looking at those other decisions for their environmental 
grounds. I would like to hear from the minister in this debate on clause 1 how to come to some greater 
understanding of the intent of this legislation. 

Hon HELEN MORTON: I understand the concern expressed by Hon Lynn MacLaren. I know that it is not 
sufficient for me to continue to say that there has been no suggestion that members of the Environmental 
Protection Authority were ever influenced—but that is the point I am making. No-one has ever suggested that 
the EPA board was actually influenced in its decisions because members held shares or had other interests in the 
proposals. That is the beginning point. The second point, which goes with the previous point, is that if in fact 
there had been any bias in the board’s decisions, this bill would not prevent there being court action. This bill 
will only validate that aspect of anything that was undertaken on the basis of the technical problems related to 
the board members not declaring a conflict of interest and there not being a quorum.  

Hon ROBIN CHAPPLE: In relation to what the minister just said, I was under the misapprehension that this 
legislation validated every one of the decisions and that no court action could be taken on any of those decisions. 
I am aware that a couple of those decisions are being looked at by members of the legal fraternity. Does this bill 
validate the decisions? If there were a court case, could that court case proceed on the basis of invalid decisions, 
if the court so found those decisions to be invalid?  

Point of Order 

Hon NICK GOIRAN: The question that has just been asked requires the minister to give a legal opinion; in 
fact, it is asking the minister to pre-empt what might or might not happen in the event that someone takes an 
action in the Supreme Court. There are a couple of problems with that. With all due respect to the minister, the 
minister is not competent to respond to that. That is plainly a matter for the court in the event that somebody 
brings action before the court. Also, Mr Deputy Chair, if I am not mistaken, there is a standing order that deals 
with the expression of an opinion or the request for an opinion from a minister. I think that is being contravened 
in this instance.  

The DEPUTY CHAIR (Hon Simon O’Brien): The member makes a valid point about the standing order to 
which he referred. The minister at the table is also familiar with the question of providing a legal opinion. If she 
can provide advice about the bill to the member without seeking to provide legal advice, that convention of the 
house will be observed. In relation to the point that Hon Ken Travers wants to make, I presume it is with 
reference to standing order 105. 

Hon KEN TRAVERS: Mr Deputy Chair, I am quite confused by the point of order and I seek clarification of 
the ruling you have given. Standing orders 104 and 105 are the standing orders that relate to questions to 
ministers and members during question time and the rules for the questions that then apply. We are in the 
committee stage of a bill. I urge you to think carefully, Mr Deputy Chair, about making a ruling that the rules 
that apply at question time be applied to the way in which we conduct ourselves when considering a bill. During 
the committee stage, we try to understand how the detail of a bill will be applied to understand how the bill will 
be interpreted by the courts. We also try to understand the government’s expectation of how a bill will apply. 
The legal implications of clauses are very much part of what the committee stage is all about. For the member to 
seek a clear understanding from the minister of how the government intends this legislation to apply and how it 
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would intend for a court to interpret it is fundamental to what we do during the committee stage and very 
different from the circumstances surrounding question time on a daily basis. I am surprised that my good friend 
raised the point of order in the way that he did, referring to what are clearly the rules relating to question time, 
not the committee stage of a bill.  

The DEPUTY CHAIR: Members, this is an interesting and important question. I will seek to resolve it with the 
following advice to the Committee of the Whole House. It is true that standing orders 104 and 105 relate to 
questions on notice and questions without notice. I do not believe that standing order 115 applies the laws and 
standing orders applicable to the operation of the Council to the Committee of the Whole House because, of 
course, we are not doing questions without notice or questions on notice as part of the Committee of the Whole.  
We have to look at the nature of what the minister at the table, whether it is for this bill or any other, is being 
asked to provide. In the current example, the minister is being asked, in effect, about the government’s intent as 
to how the proposed law shall work. As Hon Ken Travers pointed out in his submission on this point of order, it 
is as it should be that the minister at the table provides that perspective. The question we then turn to is the 
fundamental one that was raised as a point of order by Hon Nick Goiran, which relates to whether the minister, 
firstly, should provide legal advice, or should be invited or requested to provide legal advice. In relation to that 
question and a minister providing legal advice, that is not the minister’s role, but of course it very much depends 
on one’s definition of the term. The advice that a minister at the table should provide is guidance—advice, if you 
will—that relates to the proposed law and how the government intends it shall operate. That is a form of advice 
about a matter of law, but I do not think it relates to the term of legal advice in the sense that it would infringe 
either the black-and-white standing orders of the house or the conventions of the house. The question that 
Hon Robin Chapple has asked the minister is, I think, a fair one that can be entertained, but, similarly, when the 
minister responds, she will do so from the point of view of explaining the intent of the government in the way 
that this proposed law shall operate, and in that sense it is not held out to be “Legal Advice”—capital L, capital 
A. I hope that clarifies the matter for members. The honourable minister—if she can remember what the question 
was! 

Committee Resumed 
Hon HELEN MORTON: I can remember the question and it is actually not that difficult to answer! I am not 
providing legal advice in my answer; I am providing advice around the legislation. I believe I had already made 
this really clear in my second reading speech, but I am happy to go over it. The bill will validate proceedings of 
the EPA prior to 19 August 2013 that are invalid on the grounds of invalidity. That might sound like 
doublespeak, but the grounds of invalidity are a proposed section in the legislation—proposed section 135 shows 
the grounds of invalidity. The bill basically states that if these issues come up—that is, the grounds of 
invalidity—they are made valid. To give a practical example of that, if somebody wanted to raise in some future 
court that there were not sufficient people in a meeting to make up a quorum, and the reason that some of those 
people were not there to make up a quorum was as a result of the issues covered in this bill, that decision is made 
valid because of the so-called lack of quorum. However, if there was another reason that insufficient people were 
at the meeting, it would not be covered in the bill. If there was another reason that somebody wanted to 
challenge or take court action against some decision that was made that is not covered in these grounds of 
invalidity, action can still be taken. 

Hon ROBIN CHAPPLE: I would like to thank the minister for her really good summation. I think that said it in 
one. 

This is interesting because once this bill or these clauses are enacted, we are saying that they relate to the period 
before 19 August 2013. If in two weeks’ time a decision is made by the EPA—I am sorry to be hypothetical—
because people failed to declare an interest or there was not a quorum, is that a completely new ball game or can 
it be covered by this legislation? 

Hon HELEN MORTON: I need to answer this in a couple of ways to cover the potential issues the member 
raises. If it relates to actual decisions taken before 19 August 2013, they will be validated, but if it is 
a continuation of a series of decisions and a decision has to be made about something after 19 August, this bill 
will not apply to that decision taken after 19 August. If it is a matter on which an actual decision was taken prior 
to 19 August and it falls within these grounds of invalidity, it will be made valid, but even if it is the same chain 
of events that lead to yet another decision having to be made after 19 August, that decision is not covered by 
anything in this bill. 

Hon ROBIN CHAPPLE: I hear what the minister says. Therefore, if a decision on a project that we know is 
coming up—for example, Roe 8—is made in a few weeks or a few months, or whenever it eventuates, because it 
seems to be a long way off at the moment, and part of that decision is made after 19 August 2013, it can be 
challenged legally should there be a conflict of interest, but a decision made prior to 19 August in which 
a conflict was identified cannot be challenged. 
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Hon HELEN MORTON: Once again, there are a number of different variations to the question the member is 
asking; I need to make sure we are clear about it. If there is a decision to be made by the Environmental 
Protection Authority—I think the member was talking about in a couple of weeks, but whenever—then nothing 
in the Environment of Protection Amendment (Validation) Bill 2014 can validate a situation around such 
a decision. I think the member might also be referring to the EPA making decisions prior to 19 August that feed 
into a decision made by a minister after 19 August that takes into account information from the decision-making 
process prior to 19 August. Again, the outcome of that is that EPA decisions undertaken prior to 19 August will 
be made valid as a result of this amending legislation, given the grounds of invalidity that would be covered. 
Information that is provided to the minister, who may be making a decision post-19 August, could not be made 
invalid on the basis of a decision made prior to 19 August by the EPA. 

Hon ROBIN CHAPPLE: Let me pose another unfortunate hypothetical that might become a reality. If an EPA 
decision is, for reasons other than those stated in the legislation, overturned or made invalid, and that assessment 
is then reassessed after 19 August, only those components that occurred before 19 August will be invalid; but if 
it is then reassessed after 19 August for whatever reason, it will be valid. 

Hon HELEN MORTON: If a court finds a process that occurred before 19 August to be invalid for reasons 
other than what is covered in the legislation and a new assessment has to be undertaken, this bill will not have 
any impact at all on the decision-making that takes place for the new assessment process. 

Hon SUE ELLERY: In my contribution to the second reading debate I asked some questions about the 
circumstances that led the chair of the EPA to reach the conclusion that there was some discretion as to how 
sections 11 and 12 were to be interpreted. In her reply to the second reading debate—I apologise, but I have not 
seen the Hansard of her speech, so if the minister will allow me to paraphrase—I think the minister basically 
said that the chair of the authority thought that he could rely on section 13 of the Environmental Protection Act 
to give him the discretion to interpret the words in sections 11 and 12 differently from how they appear in the 
act. I want to explore this question again for the reason that I have read section 13 and I do not see how the 
minister could come to the conclusion that she has attributed to the chair of the EPA. This is important for the 
reason that if the chair took a different view about the language of the act, we could again find ourselves in this 
same position, and none of us wants that. 

In respect of the language used, Chief Justice Martin made it very clear in his decision in Wilderness Society of 
WA (Inc) v Minister for Environment that the use of the word “shall” in sections 11 and 12 of the act is 
significant; it is what he describes as “imperative language”. He stated — 

… it is impossible to conclude that the Act should be construed as embodying an intention that actions 
purportedly taken by the EPA in contravention of ss 11 and 12 should nevertheless be regarded as the 
valid discharge of the duties imposed upon the EPA by the Act. 

The Chief Justice is saying that one cannot read sections 11 and 12 and assume that one has any discretion, so to 
my mind we really have to test exactly what it was that led the chair to reach that conclusion. In the minister’s 
reply to the second reading debate, she said that the chair relied on section 13. Section 13 reads — 

Decisions of persons presiding at meetings of Authority 
In any case of difficulty, dispute or doubt respecting or arising out of — 

(a) matters of order or procedure; or 

(b) the determination of an interest under section 12, 

the decision of the person presiding at the relevant meeting of the Authority shall be final and 
conclusive. 

If we take the ordinary meaning of “matters of order or procedure”, it is quite clear that it refers to the general 
way in which meeting agendas are worked through, who gets to speak, and those sorts of things. A determination 
of an interest under section 12 is not a situation in which, for example, having determined that there is an 
interest, one gets to decide whether or not to take account of it. “Determination of an interest under section 12” 
means: is there or is there not a direct or indirect pecuniary interest in a matter that is before a meeting of the 
authority? To me, that says that the chair’s power relates to whether someone says, “I’m not really sure if I have 
a direct or indirect pecuniary interest; this is the situation. I have X shares; my partner did X job for this 
company. These are the facts.” In that case, the presiding officer of that meeting has the power under section 13 
to offer advice or to settle any dispute or difficulty about whether or not that constitutes an interest. Having 
determined that an interest exists, the presiding officer has no discretion; sections 11 and 12 set out what the 
presiding officer has to do. That is why I ask whether there is any other information available to us about the set 
of circumstances that led to the presiding officer taking the words in section 13 that the Chief Justice and the 
Interpretation Act say are absolute, and concluding that they gave him some discretion. We need to test that 
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question, not because I want to go back over old ground and revisit things that we cannot change, but because if 
there is something in the act that is amiss and that led him to believe that he had that discretion, we need to fix it 
now while we fix the other situation. We do not want to find ourselves in this position again. I ask the minister 
whether there is any other information available to tell us what circumstances led to the chair taking that view. 
Did he seek advice? Was it put to him that he might think about doing things in a different way? What were the 
circumstances that led him to reach the view that section 13 gave him a discretion? I think it plainly does not. 

Hon HELEN MORTON: The simple answer is no, there is no other information; there is nothing in the 
minutes. In conversation with the Environmental Protection Authority chair, the comments that I read out in my 
reply to the second reading debate—I am happy to go over that again, but I do not think the member wants me 
to—he made reference to section 13 of the Environmental Protection Act, which states — 

(a) matters of order or procedure; or 

(b) the determination of an interest under section 12, 

the decision of the person presiding at the relevant meeting of the Authority shall be final and 
conclusive. 

He interpreted that as enabling him to make the decisions that he made, but quite clearly the court found that he 
was in error. As a result it is absolutely clear for everybody that his interpretation of the section is wrong. As 
a consequence, it is unlikely that that mistake will be made again. 

Hon SUE ELLERY: It is extraordinary that a person of significant experience, who has held significant 
positions in a range of organisations, could reach such a conclusion. It is almost unbelievable that that could 
happen in the way that we are being asked to believe it did. It is a generous interpretation as it happened just four 
weeks after a change of government; it is a very unfortunate coincidence. There are those of us who see the odd 
conspiracy theory—I know the minister likes to ascribe them to us—but it is absolutely extraordinary to me that 
that is the point at which he made the decision that he can interpret the act in a different way. I think the minister 
just said that there was nothing recorded in the minutes. I referred to this in my contribution to the second 
reading debate. Section 11(3) of the Environmental Protection Act in reference to the chief executive officer of 
the department—not of the authority—states — 

… the CEO, or a representative of the CEO, is entitled to attend any meeting and to take part in the 
consideration and discussion of any matter before a meeting,  

Do we know whether the then CEO, who is no longer with us, or his representative attended any meetings 
around the time that this change happened? 

Hon HELEN MORTON: I want to start my answer by making a general comment about the suggestion that 
something untoward occurred four weeks after the change of government. I remind the member—I am sure she 
remembers—that it took about three weeks— 

Hon Sue Ellery: For government to form. 

Hon HELEN MORTON: There was at least a week — 

Hon Sue Ellery: Don’t you think that makes this even more extraordinary? 

Hon HELEN MORTON: Let me just say this: there was a period of time, I think it was probably about a week, 
before we knew which government was going to form, and then it took at least two weeks to determine who 
would get what ministerial portfolios. This decision-making occurred when the incoming government was 
probably a week old. The government was so new that the relevant minister probably would not have even got 
around to meeting or knowing or understanding — 

Hon Donna Faragher interjected. 

Hon HELEN MORTON: I do not know whether there was a suggestion that there was some direction or 
involvement, but, seriously, the timing is such that it would have been almost impossible for that to have 
occurred anyway. I would not go down that track and try to draw those conclusions; I think that is fanciful, to be 
honest. There is not even the opportunity to think like that. 
The second part of the member’s question was whether the then CEO or his representative attended any EPA 
meetings during which the EPA chair relayed, either before or after the chair sought advice, whether there was 
any discretion open to him to allow conflicted members to participate and what advice the CEO or his 
representative provided et cetera? The first point that I make is that neither the then CEO or a designated 
representative of the CEO attended the EPA meeting on 2 October 2008 at which the EPA first changed its 
practices for the management of conflicts of interest and allowed conflicted members to participate in the 
assessment of a particular project. The second point I want to make is that the CEO did not attend the EPA 
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meeting on 3 December 2009 at which the authority formally resolved to allow conflicted members to participate 
in discussions on assessments on which they had declared a potential conflict of interest. The then acting CEO 
attended the third meeting on 29 April 2010 at which the EPA adopted a revised code of conduct—version E—
that allowed conflicted members to participate in discussions on assessments on which they had declared 
a potential conflict of interest, but he was not present for the agenda item that considered and adopted the code of 
conduct. There is no information that indicates that any CEO or designated representative of a CEO advised the 
EPA or EPA chairman that section 13 of the act could be used to allow conflicted members to participate in 
assessments. 
Hon SUE ELLERY: I appreciate that. I think there are lessons to be learned here apart from the obvious one. 
Firstly, when the word “shall” is written in a piece of legislation, it means shall—it does not mean may be. 
Secondly, I am not sure who it is appropriate to take this point up with, whether it is the Public Sector 
Commissioner or someone else, but I think it needs to be made. As the minister reminded us, which I had 
forgotten about, during the time period we have been talking about, there were seven or eight days before 
government was formed and a period before a ministry was appointed, and perhaps some instruction needs to be 
given during that period, or immediately following the caretaker period, that there cannot be fairly fundamental 
changes to procedure without checking them off with the elected government of the day. Certainly that needs to 
be brought to somebody’s attention. If it has not already been brought to somebody’s attention, I invite the 
government to ensure that that happens. I do not say this to be facetious or, in the minister’s words,  
fanciful—I am not trying to be fanciful—but the circumstances are extraordinary when one puts them all 
together. At the time of a change of government, for the chair of an independent body dealing with really 
controversial matters to make a decision about what it will or will not do about conflicts of interest is absolutely 
extraordinary. I will leave it at that.  
Hon STEPHEN DAWSON: Along the same lines, what internal legal advice is available to the chair of the 
EPA? Does the OEPA have internal legal counsel? 
Hon HELEN MORTON: The Office of the EPA does have an internal solicitor but that role never commenced 
until May 2010. The OEPA was not established until November 2009. The advice that would have been sought 
before that, and would need to be sought on something like this, is from the State Solicitor’s Office. There is no 
record or evidence and nothing to suggest that SSO advice was sought. 
Hon STEPHEN DAWSON: I do not propose to stay on this issue for long but I wish to make one more point, 
just to be clear. Did the chair make this decision unilaterally? I understand that he did not seek counsel from the 
public servants in what was to become the OEPA. Did he simply decide that he had this power and he acted 
upon it or did he talk to senior staff in the EPA at the time and raise what he was thinking with them and then act 
as a result of those conversations, or did he just tell them that he was going to do this and then proceeded? 
Hon HELEN MORTON: The only evidence we have, in discussion with the individual, is that the chair acted 
unilaterally in 2008. The only evidence that can be found of advice being sought was in 2010 when the chair 
sought advice from the Public Sector Commission. I covered that in my response to the second reading. Quite 
clearly, this is not about getting legal advice; this is about Public Sector Commission processes. As I stated in my 
response to the second reading debate, the EPA sought advice from the Office of the Public Sector Standards 
Commissioner in March 2010 on proposed amendments to its code of conduct. The commission provided 
general comments and also advised in a letter dated 30 March that all codes must be consistent with legislation. 
Hon STEPHEN DAWSON: I do not have the minister’s reply to the second reading debate in front of me so 
I ask her to excuse me for paraphrasing what I think she said. In her comments earlier this afternoon, I heard her 
say something along the lines that the EPA’s independence had been respected and that the government had no 
role in Dr Vogel’s decision. I accept that in relation to the 2008 decision. Dr Vogel contacted the Public Sector 
Commissioner in March 2010 and sought advice on his. I think, from memory, the Chief Justice’s response 
mentions this. It talks about Dr Vogel approaching the Public Sector Commissioner and seeking advice on his 
strategy. At that stage did the Public Sector Commissioner not seek legal advice to check whether the actions 
that Dr Vogel had taken were lawful or those remedies were available to him under the act? I understand that the 
Public Sector Commissioner also has solicitors or lawyers on his staff. Did the Public Sector Commissioner seek 
legal advice at that time? 

Hon HELEN MORTON: I am advised that the EPA sought advice from the then Office of the Public Sector 
Standards Commissioner in March 2010, as we have been discussing, but it was regarding its draft code of 
conduct, version E. The Office of the Public Sector Standards Commissioner provided general advice on the 
application of policies and guidelines relating to boards and committees. Its code of conduct must comply and be 
consistent with relevant legislation. It is noted that this request was made sometime after the EPA first changed 
its practices for managing conflicts of interest in October 2008. 
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Hon STEPHEN DAWSON: I will move to another point. I want to touch briefly on the review that was 
undertaken by the OEPA following the Chief Justice’s decision on 19 August 2013. I think the OEPA was in 
existence then. I think the minister said earlier this evening that a comprehensive and complete review was 
taking place. She also said that no projects have been held up and, indeed, no additional funding was required by 
the EPA to continue doing its work. I think she talked about a review of about 400 projects. Perhaps the minister 
can confirm that when she replies to this question. How many projects were reviewed? 

Given that we are talking about hundreds of projects that needed to be reviewed to find out whether they fell foul 
of the Chief Justice’s decision, how was the EPA able to undertake its statutory responsibility and yet carry out 
a review of this magnitude? How could the EPA do that with its existing resources? Is the minister certain that 
no projects were held up? Is she certain that there has been no delay as a result of this review? 

Hon HELEN MORTON: The member asked for the numbers again. During the period of review, the EPA held 
268 meetings, with around 1 100 agenda items. Is this the information that the member is looking for? 

Hon STEPHEN DAWSON: No. Earlier this afternoon, the minister talked about the review that took place 
following Chief Justice Martin’s decision that came down on 19 August. I think she said that the EPA reviewed 
400-odd cases. Can the minister confirm for the record how many cases were reviewed? I also asked other 
questions about projects being held up. Could the minister explain why projects were not held up and why extra 
resources were not needed?  

Hon HELEN MORTON: I am referring to the same information that the member is talking about. I said that 
the review involved consideration of all Environmental Protection Authority meeting minutes from July 2002 to 
9 August 2013—a period of more than 11 years preceding the Wilderness Society decision. This was to 
determine the agenda items in which EPA members declared conflicts of interest and involved a review of 
minutes of a total of 268 meetings and around 1 100 agenda items. The work done in that review was undertaken 
initially by the Office of the Environmental Protection Authority and then that information was provided to the 
State Solicitor’s Office, which undertook a review of the work provided to it by OEPA. 

Hon STEPHEN DAWSON: Was I mistaken when I heard a 400-odd figure earlier?  
Hon Helen Morton: I told you that.  

Hon STEPHEN DAWSON: No, the minister did not. She said 268 meetings and 1 100 items.  

Hon HELEN MORTON: I started with that when I first stood up. I repeat that during the period of the review, 
the EPA held 268 meetings and completed 430 assessments of projects. That is the work that the EPA did in the 
period that is being reviewed, but the actual review process involved the figures that I just referred to. The reason 
that no additional resources were needed was that the work that had been done initially by the OEPA and then 
the State Solicitor’s Office was reviewed by David Bennett, QC, and Andrew Tokley, SC, who provided advice 
as well.  

Hon STEPHEN DAWSON: I am pleased that I did hear the figure of 400 earlier and I was not making it up. 
I do not propose to spend much more time on this. Of the 430 assessments, did the OEPA look at them initially 
and then send them to the State Solicitor’s Office or did the OEPA do an initial assessment and work through 
those projects and then hand the list to the State Solicitor’s Office? Essentially, who did what work when? Did 
the OEPA start it and handball it over after an initial assessment, or did it do some quick desktop analysis and 
hand it all over to the State Solicitor’s Office for it to continue?  

Hon HELEN MORTON: I do not think that the member is asking whether the OEPA went back and looked at 
the research and scientific information related to each of those projects; and that is not what occurred. What 
occurred was that the minutes of all the meetings I referred to were looked at to see whether a conflict of interest 
was declared by somebody and whether, as a result of that conflict, they should or should not have been involved 
in those discussions and decisions. The information that came out of the legwork that the OEPA did was then 
moved to the State Solicitor’s Office, which picked up a couple of extra cases in which conflict of interest issues 
were raised, and that has been captured in the lists provided. That is the process. No additional resources were 
needed to do that work and no projects were held up in that process.  

Hon ROBIN CHAPPLE: A couple of points arise out of that discussion. I asked a parliamentary question of the 
minister about whether there were any other conflicts of interest and whether the department would investigate 
and provide an answer. I paraphrase the answer—I am sorry I do not have it with me—that went along the lines 
that because it would take an awful lot of time and effort and take the EPA away from doing its normal job, the 
minister declined to provide that information. It seems that if it was going to be an extensive job and the minister 
was declining, through a parliamentary question, to answer that or provide information, it must have been 
something that would have taken the EPA quite a lot of time and may have impacted on its ability to do all the 
other assessments and things it had to do because it was a very timely operation. I am mindful that my colleague 
also asked a question recently in Parliament and got the same answer, yet we know it already had the 
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information, because it had already done the work, but again Hon Lynn MacLaren was advised that the answer 
would be too difficult to provide. Obviously, this work is extensive; it requires time and effort. I cannot see how 
it would not have impacted fiscally or in terms of process on the department, unless other people were brought in 
to assist.  

Hon HELEN MORTON: I reiterate what I said before: nobody was brought in. The review took up to 
two months and occupied a person almost full time on that process, but that person was in OEPA. I think the 
sense of urgency around this issue was brought starkly to the attention of OEPA as a result of the Browse 
decisions. I hate to indicate that the members’ questions would not have been as important as the outcome of the 
Browse decision, but I can assure Hon Robin Chapple that the decisions that took place as a result of the Browse 
decision probably had a significant impact on getting the work underway.  

Hon ROBIN CHAPPLE: I turn to the decision of the chairman under delegated authority provided in 
instrument of delegation 27 of 2012 dated 5 July 2012 and reported under section 44 of the Environmental 
Protection Act on 6 July 2012 when he provided information to the minister solely and wholly without the other 
members of the board in making that decision. What is delegation 27 of 2012 dated 5 July 2012?  
Hon HELEN MORTON: This is covered in item 127 of the Government Gazette on page 3279 of 17 July 2012. 
It is “Environmental Protection Act 1986: Delegation No. 27: Common User LNG Hub Precinct in the 
Kimberley Region” and reads — 

The Environmental Protection Authority (“the Authority”), acting pursuant to section 19 of the 
Environmental Protection Act 1986 (“the Act”), has resolved to hereby delegate to the Chairman of the 
Authority all of its powers and duties under Part IV, Division 1 of the Act in respect of the strategic 
proposal for a Common User LNG Hub Precinct in the Kimberley Region, which was referred to the 
Authority by the Minister for State Development on 25 March 2008, as changed from time to time. 
Dated the 5th day of July 2012. 
Dr PAUL VOGEL, Chairman, 

As the member knows, that particular project is not covered by this legislation. 
The DEPUTY CHAIR (Hon Liz Behjat): I almost got the words out! 
Hon ROBIN CHAPPLE: I am slow off my feet these days. 
The DEPUTY CHAIR: We will take that into account then! 

Hon ROBIN CHAPPLE: What status does that delegation still have? Was it specifically to do with the Browse 
development or does that delegation give the chair of the EPA the ability to make decisions himself if an 
occasion arises, and was the act of that delegation ever tested to be lawful? 
Hon HELEN MORTON: As the member is obviously aware, this matter is not relevant to this legislation 
because it was specific to the Browse project. It was specifically tested for validity in that court process but the 
challenge to it failed; its validity was upheld. 
Hon ROBIN CHAPPLE: Thank you for that answer. Was that delegated authority only for Browse? Did the 
EPA not have the potential to use that delegation at any stage in the future on other matters? 
Hon HELEN MORTON: Yes, that delegation is specific to Browse. 

Hon ROBIN CHAPPLE: The list we were provided headed “Declarations of Interest in EPA Assessments”, 
quite clearly goes back quite a long way, before the existing chairman or, indeed, the existing membership, to 
2004 with the assessment listed as “Review of conditions (s46) for the manufacture”. I am interested to know 
that because the decisions of conflict that we have been talking about appear to occur only after the chairman of 
the EPA made the ruling that people could participate, what assessments predated that? Why are they on this list 
of declaration of interests? Was something else going on that should not have been going on before the date the 
chairman made his decision? 

The DEPUTY CHAIR: While the minister is contemplating that question, Hon Robin Chapple, I draw your 
attention to the fact that although the clause 1 debate is very broad ranging, as we know, I think a lot of leniency 
is being given but there are things I think you might be going towards that are totally outside the realm of this 
bill. I think we need to bear that in mind whilst we are forming our questions for the minister. That was 
specifically for Hon Robin Chapple. 

Hon HELEN MORTON: People went back before 2008 to be thorough and because Hon Robin Chapple had 
asked a question in 2012 that reached back there. To be thorough and to ensure we picked up all the potential 
risks around this we went back to 2002. In fact, in that process two projects assessed prior to 2008 were found to 
have some risk factor associated with them. 



Extract from Hansard 
[COUNCIL — Tuesday, 21 October 2014] 

 p7546b-7558a 
Hon Robin Chapple; Hon Helen Morton; Hon Stephen Dawson; Hon Lynn MacLaren; Hon Sue Ellery 

 [11] 

Hon LYNN MacLAREN: My question follows on from Hon Robin Chapple’s question. I believe it is relevant 
to the bill before us because a question was asked about the decision the chairman made under section 13 that it 
was within his power to continue making decisions even with declared conflicts of interest. That was the 
response to the question I think the Leader of the Opposition posed to the minister. We know that occurred just 
after the change of government, so there was a change in the modus operandi, if you will, of the EPA at that 
point. However, in this list that was provided to us in explanation of the projects that had recognised clear 
conflicts of interest, we have some projects that occurred before that change of government and before the 
chairman of the EPA made the decision that it was okay to do that. I want to know why those projects were 
approved when there were conflicts of interest. 

Hon HELEN MORTON: It has taken some time to take advice, and I have almost forgotten what the member’s 
question was. I think what the member was asking was: if the chairman made that decision in 2008, why would 
we need to go back and look before that; and what were the issues that were raised in looking back prior to that, 
and how could that have happened? 

Hon LYNN MacLAREN: The decision was made in 2008 to consider proposals knowing that there was 
a declared conflict of interest among the decision-makers. That explains why we are looking at those decisions 
now, because there was a change in the modus operandi of the Environmental Protection Authority board at that 
time. There was a point in time at which an official decision was made that the EPA board was going to operate 
with those declared conflicts of interest and continue to consider these proposals. What has not been explained is 
why there were conflicts of interest prior to permission being granted by the chairman to continue to make those 
decisions. What happened before the point in time at which the chairman made that decision, which is around the 
time of the change of government? So this would go back into the time of the previous government, and the 
previous chairman, as Hon Robin Chapple has acknowledged. 

Hon HELEN MORTON: The work that was undertaken in going back to 2002 discovered two cases between 
2002 and 2008 in which conflicts of interest were not declared. Why was that allowed to happen at the time? 
Obviously, mistakes were made at that time—perhaps people did not recognise that they had a conflict of 
interest, or whatever. Through this rather comprehensive and thorough review, two cases were found; and, even 
earlier, one case was found in which a conflict of interest was declared but the person continued to participate. 
However, at that time, there was no requirement for members to provide their conflict of interest in writing, and 
there is certainly nothing in the minutes or the information that was available to indicate what that conflict of 
interest was. It could have been that the conflict of interest was such that it did not preclude the person from 
participating—perhaps the person had no pecuniary interest, or something of that nature. We are going back to 
2002. In that process, there were three cases—an earlier one, and two in which conflicts of interest could not be 
determined. 

In 2002, a member declared an interest and fully participated in discussions on the matter. At the time, the EPA 
did not have a requirement for members to provide a declaration in writing, setting out the nature of the conflict, 
so there is no record of the nature of the conflict in this case. If it concerned a non-pecuniary interest, rules of 
apprehended bias may have been infringed by any participant. That is the case even though section 12 at that 
time permitted members with a pecuniary interest to participate in discussions. That project has therefore been 
included on the list of 27 projects because of this uncertainty around that member’s interest. 

Hon LYNN MacLAREN: Can the minister tell us what those three projects are? 

Hon HELEN MORTON: The earlier one was the Underwood Avenue project. The following two in which 
conflicts of interest were not declared were the Marillana Creek—Yandi—life of mine proposal and the 
Wheelarra Hill iron ore mine extension. 

Hon ROBIN CHAPPLE: We have been given this beautiful list, which I will refer to again, headed 
“Declarations of Interest in EPA Assessments—July 2002 to 19 August 2013”. On that list are 14 declarations of 
interest before 2008. How can we equate that with the minister’s report, which states that there are only 
three projects? 

Hon HELEN MORTON: I am not sure which list the member is referring to. It is the list of 40 projects? 

Hon Robin Chapple: Yes. 

Hon HELEN MORTON: I just have to be clear that the member is once again referring to two different lists in 
his mind at the same time. My answer previously was related to the list of 25. The member has now produced 
a list of 40. 

Hon Robin Chapple: No. The department provided the list. 

Hon HELEN MORTON: Okay, but the member is referring to that list. That is the list that he has just shown 
me. 
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Hon Robin Chapple: Yes. 

Hon HELEN MORTON: Let us go back to the beginning. On the list of 25, there were three cases prior to 
2008. The member has now shown me a list of 40. Where there are other cases in which there are conflicts of 
interest before 2008, they are cases in which people declared a conflict of interest and did not participate, so they 
are not a concern. They are also cases in which the level of risk is so insignificant that it is not worth worrying 
about. 

Clause put and passed. 
Clauses 2 and 3 put and passed. 
Clause 4: Part X inserted — 

Hon STEPHEN DAWSON: I was very happy to give Hon Robin Chapple the call; however, now that I am on 
my feet, I might say a few words about my amendment. Therefore, I move — 

Page 6, after line 11 — To insert — 

(c) the report and recommendations of the Environmental Protection Authority on the 
Roe Highway Stage 8 extension (Report 1489, September 2013). 

The amendment relates to one of the projects that appeared on the tabled list of environmental impact 
assessments that were identified by the Environmental Protection Authority as being exposed to a significant risk 
of challenge. 

Hon Helen Morton: Not “any significant risk”. Please get that phrase right. 

Hon STEPHEN DAWSON: So that I do not get it wrong, I will now quote the minister’s second reading 
speech, which states — 

At the conclusion of this speech I will table a list of the environmental impact assessments by the 
authority that have been identified as being exposed to a significant risk of challenge. Those cases are 
principally large mining projects where very large sums of money have been invested in the state. 

On that list of 25 projects are eight proponents. One of those proponents is most certainly not a large mining 
project—in fact, a couple of them are not large mining projects. However, one of them in particular, the 
Main Roads Western Australia project that relates to the Roe Highway stage 8 extension is not a large mining 
project. Unlike the other 24 projects on the list, it is a government project. That project is not underway; in fact, 
no money is allocated in the budget for it. In each of the other projects on that list, we are in effect being asked to 
validate decisions made by the minister on a range of projects. However, in the case of Roe 8, because the 
decision is before the Appeals Convener, there really is nothing to be validated. None of the considerations that 
apply to the remainder of the projects from the resources sector that are underway apply to the Roe 8 project. 
I do not think that the government has made the case at this stage for why the Roe 8 decision needs to be 
validated. If I can be so bold, I think there is clear justification to ask the EPA to recommence its assessment of 
the proposal to construct the Roe 8 project. As I said, I do not think the Roe 8 project should be included in the 
legislation because the Appeals Convener is currently assessing the proposal, and I am concerned that a proposal 
before the Appeals Convener will be validated retrospectively. It is a concern to not only me or certain members 
on this side of the house, but also many in the Western Australian community. A lot of people care about this 
issue; not only those people living in the South Metropolitan Region where this project is located, but also many 
members right around the state are concerned about the Roe 8 project, and they have every right to expect that 
this proposal will be independently and thoroughly considered. 

I do not believe there are any matters of urgency to prevent Roe 8 being put back through a full, thorough and 
proper EPA process, because that has not happened in this case. However, given the level of concern and interest 
in this project, and the fact that it is not underway and does not have any money attached to it in the budget at 
this stage, the government should consider and ensure that this project undergoes a new and thorough EPA 
process. 

This project has been in front of the EPA a few times and the EPA has made a few different decisions on it. It is 
fair to say that on two previous occasions—not the occasion that is captured by this bill—the EPA commented 
against the project proceeding, yet we find in the report that came out in September 2013, which members would 
remember was a couple of weeks after Chief Justice Martin made his decision, that some curious wording sought 
to legitimise the current proposal. As I have said, 24 other projects were found to be invalid and they have 
caused this amendment to the act, but the Roe 8 project is without any direct commercial interest from other 
parties, unlike any of the other projects on the list such as BHP Billiton’s Jimblebar mine, CSBP Limited’s 
ammonium nitrate production expansion project phase 2 or, indeed, the James Point Port stage 2 development. 
Those projects have huge amounts of dollars attached to them and involve the direct commercial interest of other 
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parties. Roe 8 could be set aside from those other projects because it involves crown land and state money, and 
there is no need to retrospectively legislate for that project. It stands aside and is totally different from the other 
projects on that list. 

I have read various newspaper articles and heard on the public record that the eight-kilometre extension of 
Roe Highway will cost $750 million. 

Hon Ken Travers: It’s going up. It’s over $100-million-a-kilometre now. 

Hon STEPHEN DAWSON: I have seen that figure of $750 million attached to these eight kilometres on the 
public record, but I make the point that the shadow minister for a range of things on this side knows his stuff, 
and if he is telling me it is closer to $100 million per kilometre, then it is $800 million for eight kilometres of 
road.  

Hon Darren West: We can’t afford it. 

Hon STEPHEN DAWSON: Absolutely, we cannot afford it. Good interjection, Hon Darren West! We simply 
cannot afford it. The state does not have the money at the moment, and even if the state did have the money, it 
would be an outrageous use of government funds. Not all members of the community are out there arguing 
against the Roe 8 project because it is a waste of money; many members of the community are arguing that there 
are great environmental risks associated with it. People are saying that the Beeliar wetlands will be ruined as 
a result of this project, so it is not just about the dollars. Many people are also complaining about the 
environmental risks. 

Chief Justice Martin’s decision was handed down on 19 August 2013 and the Environmental Protection 
Authority report was finalised in September 2013, so there was a matter of weeks within which the EPA could 
have said, “Hang on! In light of Chief Justice Martin’s decision on 19 August, we should not proceed with this 
decision. In light of the fact that Chief Justice Martin’s decision will call into question a range of projects before 
the EPA, we should stop at this stage, reassess what’s before us, and make sure we do a proper, thorough 
assessment before we proceed.” That did not happen in this case because, as we know, Chief Justice Martin’s 
decision was handed down on 19 August and the EPA report came out a couple of weeks later. I have to say that 
this all adds to the level of concern around the Roe 8 project. People are concerned about the dollars involved 
and the environmental risks attached, and now, because the EPA’s decision-making has been called into 
question, they have other concerns about this project. I have said before, and I will say it again, that it is my firm 
belief that at that stage the EPA should simply have stopped the project in its tracks and said, “Hang on! Let’s 
sort out this problem we now face as a result of Chief Justice Martin’s decision. Let’s stop the clock and do 
a whole new process and thorough investigation of this project to ensure that nobody can level any accusations 
against us that somehow, something untoward has happened and that somehow proper processes have not been 
followed.” 
Progress reported and leave granted to sit again, on motion by Hon Helen Morton (Minister for Mental 
Health).  
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